SERVED: April 21, 1994
NTSB Order No. EA-4141

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 7th day of April, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Dockets SE-12777 and
V. SE-12778
STEVEN S. FUTYMA,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Chief Adm nistrative Law Judge WIlliamE. Fower, Jr.,
at the conclusion of an evidentiary hearing held in these
consol i dated cases on Cctober 20, 1992.' In that decision, the

| aw judge affirnmed an energency order suspendi ng respondent's

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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private pilot certificate until such tinme as he conplied with the
Adm ni strator's request that respondent undergo a re-exam nation
of his qualifications to hold his pilot certificate, and an
addi ti onal order suspending respondent's pilot certificate for 90
days based on his alleged violations of 14 C F.R 91.129(b) and
(h), 91.13(a), and 61.56(b).2? For the reasons discussed bel ow,

2§ 91.129 Qperation at airports with operating control
t owers.

* * *
(b) Communi cations with control towers operated by the
United States. No person may, within an airport traffic area,
operate an aircraft to, from or on an airport having a
control tower operated by the United States unless two-way
radi o comuni cati ons are naintai ned between that aircraft and
the control tower. However, if the aircraft radio fails in
flight, the pilot in command nmay operate that aircraft and
land if weather conditions are at or above basic VFR weat her
m ni muns, visual contact with the tower is naintained, and a
clearance to land is received. |If the aircraft radio fails
while in flight under IFR the pilot nust conply with 91.185.
* * *

(h) dearances required. No person may, at any airport with
an operating control tower, operate an aircraft on a runway or
taxi way, or takeoff or land an aircraft, unless an appropriate
clearance is received from ATC
* *

*

8§ 91.13 Careless or reckless operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

* *

*

§ 61.56 Flight review

(b) No person may act as pilot-in-command of an aircraft

: unl ess that person has [within the previous 24 nonths]--

(1) Acconplished a flight reviewgiven in an aircraft for
which that pilot is rated by an appropriately rated instructor
certificated under this part or other person designated by the
Adm ni strator; and

(2) A logbook endorsed by the person who gave the review
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we deny respondent's appeal and affirmthe initial decision.?
Both of the Adm nistrator's orders stemfroma flight

respondent made in his Cessna 172 the norning of June 3, 1992,
from Tanner-Hi I ler Airport, Mssachussetts, to Westover Air Force
Base, Massachusetts. Respondent does not deny that he viol ated
sections 91.129(b) and (h) by entering the Westover air traffic
area® without establishing radio contact with the air traffic
control (ATC) tower, and by landing, on the mlitary side of the
conbination mlitary/civilian airport, w thout an ATC cl earance.

He mai ntains, however, that his actions in this regard were
conpel l ed by an energency situation, and should therefore be
excused under the "energency defense" enbodied in 14 C F. R
91.3.° Specifically, respondent clains that an energency existed
(..continued)

certifying that the pilot has satisfactorily acconplished the
flight review.

® The Adninistrator has noved to strike several docunents
attached to respondent's appeal brief, and an additional appeal
brief filed by respondent in response to the Admnistrator's reply
brief. Inasmuch as respondent has failed to justify our
consi deration of any new evidence not already in the record, or to
show good cause for an additional brief in this case, the
Admnistrator's notions to strike are granted.

“* At the tinme of this incident, an airport traffic area was
defined as all the airspace, up to 3,000 feet above the surface,
within a five-mle radius of the center of an airport with an
operating control tower. 14 CF.R 1.1 (1993).

> Section 91.3(b) states:
(b) I'n an in-flight energency requiring inmedi ate

action, the pilot in command nay deviate fromany rule of this
part to the extent required to nmeet that energency.
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in that he was dangerously |ow on fuel,® his radios were
i noperabl e, and he was suffering from "pathol ogical stress.”

The record reveals that, after a futile two and a half hour
wait for fuel at Tanner-Hiller, respondent grew inpatient and
took off fromthat airport without refueling his aircraft, and
began an apparently randomflight in search of fuel. Over the
next approximtely 30 m nutes respondent flew over three
uncontrol l ed airports and sought information regarding the
availability of fuel at each one by broadcasting his request for
fuel over the Unicom frequency.’ Respondent conceded that he had
access during the flight to a sectional navigation chart of the
area and an airport facility directory, both of which clearly
indicated the availability of fuel at each of the three airports
he had passed over. Respondent clained that he did not consult
t hese docunents because of stress.

When respondent received no response over the Unicom
frequency, respondent's stress level -- which he testified had

been extrenely high fromthe nmonent he took off from Tanner-

® Respondent's assertions on this point are inconsistent. At
sone points during the hearing respondent suggested that if he had
not |anded i medi ately at Westover he woul d have crashed due to
fuel exhaustion. At other points, and in his brief, respondent
seens to concede that he knew he had 10 gall ons of usabl e fuel
remaining at the tinme he | anded at Wstover, but suggests that he
was not wlling to operate an aircraft which did not have the 30-
m nute reserve required by section 91.151.

" Unicomis a nongovernnent air/ground radi o comunication
station which may provide airport information at public use
airports where there is no control tower or Flight Service Station

Respondent testified that he was aware he mght not get a response
over the Unicom frequency.
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Hiller, due to his perceived |ow fuel situation -- increased
further. He testified that, fearing a faulty circuit, he ran his
fingers over the fuses on his control panel and, in retrospect,
concl uded that he nust have inadvertently pushed down the naster
switch and cut off all power fromthe aircraft's battery.
Consequently, according to respondent, he unwittingly rendered
his radi os i noperable. Respondent alternatively suggests -- but
does not fully develop this theory in the record -- that his
radi os were mal functioning due to a defective sol enoid, which he
replaced two nonths | ater.

Respondent clains that even after he inadvertently turned
off his battery power he continued to attenpt to make radio
contact over 121.5 (the energency frequency) and tuned his
transponder to 7700 (the energency code), but received no answer.

When he saw the runways at Westover, he decided he had no choice
but to |l and there. Respondent testified that he did not
ascertain or attenpt to use the ATC tower frequency because he
was experiencing an energency and "was not prepared for that."
(Tr. 267-8.)

| n desperation, respondent |anded at Westover.® Upon
| andi ng, he was questioned by ATC and Air Force personnel about
the reasons for his unauthorized | anding. Respondent told them

that he was | ow on fuel but did not nention that he had

8 Although respondent testified that he circled the airport
twi ce, control tower personnel indicated that respondent did not
circle before | anding.
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experienced radi o probl ens, even after being counseled by the
tower manager as to the inportance of radi o communi cati ons during
an enmergency. After restarting his aircraft and turning on the
master switch, respondent's radios were fully operational.
| ndeed, tape recordings introduced into evidence show that he had
normal radi o communi cations with ATC during his taxi to the
civilian side of the airport for refueling, and during his
subsequent takeoff from Westover.

In light of the anpunt of fuel it took to "top off"
respondent's fuel tanks at Westover (27.7 gallons), and the total
usabl e fuel capacity of respondent's aircraft (38 gallons), the
Adm nistrator's expert w tness concluded that respondent had 10.3
gal l ons of usable fuel when he | anded at Wstover. He further
concl uded, based on rates of fuel consunption listed in the
rel evant aircraft performance charts, that this was enough fuel
for respondent to continue flying for at |east another hour and
15 mnutes. Accordingly, it is clear that, contrary to
respondent's belief, he was not dangerously |ow on fuel when he
made his "energency" |anding at Westover.

As part of his investigation into this incident, the FAA
i nspect or asked respondent to furnish evidence of his npbst recent
biennial flight review prior to the incident. Respondent sent
hi ma copy of a | ogbook page containing a stanped entry
indicating that a biennial flight review had been satisfactorily
conpl eted. However, the witing which appeared in the "Nane" and

"Certif #" Dblanks was so sneared that it was inpossible to
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deci pher. The "Date" block was al so sneared but appeared to
indicate a date of "8/ 10/90." Wen asked for nore information,
respondent clainmed he could not renenber the name of the
instructor or even where he had taken the flight review?
Because the inspector was unable to verify fromthe information
provi ded by respondent whether he had actual |y undergone the
required biennial flight review, respondent was charged with a
viol ation of section 61.56(b).

In addition, the inspector concluded that respondent's
conduct on the flight in question required that his
qualifications to hold a private pilot certificate be re-
exam ned, with an enphasis on preflight preparation, airport and
traffic pattern operations, and cross-country flying.
Specifically, the inspector was concerned because respondent had
apparently failed to ascertain how nuch fuel he had on board
before taking off from Tanner-Hiller; had not properly used the
information available to himon the sectional chart and the
airport facility directory; had apparently m sunderstood the
pur pose of the Unicom frequency; and had failed to nmake the
required radi o contact with the Wstover control tower before
| andi ng. Respondent refused the re-exam nation request, and the
energency order of suspension foll owed.

Vi ol ations of sections 91.129(b) and (h), 91.13(a), and 61.56(b).

® Respondent, who apparently lives in Vernont and works in New
York, stated that he m ght have taken the August 1990 biennial in
Merritt Island, Florida, but was unsure even of that.
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As not ed above, respondent argues that his unauthorized
entry into the air traffic area and his unauthorized | andi ng at
West over shoul d be excused because he was experiencing an
energency. The |aw judge was apparently unpersuaded, however, as
are we, that any legitimte enmergency existed. Contrary to
respondent's belief, he was not dangerously |ow on fuel.
Mor eover, as respondent hinself enphasizes, his radios were
i noper abl e because he inadvertently turned off the master swtch.
Accordingly, any resulting enmergency was due solely to his own
negl i gence, and cannot serve as an excuse for his violations. It
is well-established that violations cannot be excused by an

energency of the airman's own nmaking. See Adm nistrator v.

Wrrth, NTSB Order No. EA-3595 at 6-7 (1992). Simlarly,
respondent's incorrect belief that he was | ow on fuel, which in
turn led to his high stress level, are factors that he could have
avoi ded by proper pre-flight planning.

Moreover, even if respondent's |loss of his radios could be
considered a legitinmte energency, section 91.3 would not excuse
his violations in this case because that section only permts
deviations fromthe regulations "to the extent required to neet
th[e] enmergency."” As noted above, respondent had nore than
enough fuel to continue flying to any of the nearby uncontrolled
airports, where he could |awfully have | anded w t hout radi os.

See Administrator v. Freeman, NTSB Order No. EA-3793 at 10-11

(1993) (section 91.3 requires a causal connection between the
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per cei ved emergency and the violation).?*®
Regardi ng respondent’'s al |l eged | ack of a biennial flight
review, we believe that the illegibility of the | ogbook entry
proffered by respondent, coupled with his inability to remenber
any hel pful information which would enable the FAA to verify that
respondent had i ndeed conplied with the requirenents of section

61.56(b), is sufficient prima facie evidence of nonconpliance

with that section which remains unrebutted in this record. !
Wi | e respondent asserts that the illegibility was caused by
wat er damage after he left his briefcase in the rain, this
proffered explanation does little to establish that a biennial
flight review actually occurred.

In sum we agree with the | aw judge that the Adm nistrator
successfully established violations of each of the cited
regul ati ons, and we uphold his affirmnce of the order suspendi ng

respondent's pilot certificate for 90 days.*?

0 This rationale woul d hold equally true if respondent's
radi o problemwas caused by a faulty sol enoid, as respondent
al luded at the hearing and in his brief.

1 Because the pilot, rather than the FAA will have easier
access to information pertaining to an alleged flight review
i ncluding, in nost cases, nenory of the event, we see no unfairness
in placing the burden on the pilot to produce, in response to a
proper request by the Admnistrator, verifiable evidence of
conpliance with section 61.56(b).

2 Even if respondent's conplaints regarding the adequacy of
the FAA's investigation in this case and the controller's failure
to give hima "green light" (effectively clearing himto | and) at
West over were valid, which on this record they do not appear to be,
this would in no way excuse his violations in this case.
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The re-exam nati on request.

Section 609(a) of the Federal Aviation Act of 1958, as
anended (49 U. S.C. 1429(a)), states that "[t] he Adm nistrator
may, fromtinme totime, . . . reexamne any civil airman." |If a
pilot refuses to be re-exam ned, the Adm nistrator may suspend
the pilot's certificate until such tine as he or she conplies
with the re-exam nation request. We will affirmsuch an order of
suspension so long as the Adm nistrator's request was reasonabl e.

See Adm nistrator v. Reinhold, NISB Order No. EA-3973 5-6 (1993)

and cases cited therein (Adm nistrator need only show that a
reasonabl e basis exists to question the certificate holder's
conpetence). The record in this case anply supports the
Adm nistrator's re-exam nati on request.

The circunstances surroundi ng respondent’'s flight on June 3,
1992 -- his incorrect belief that he was | ow on fuel; his
handl i ng of that perceived |owfuel situation, particularly his
deci sion to bypass several uncontrolled airports before | anding
at Westover w thout any contact or clearance fromthe control
tower there; and his failure to consult avail able resources --
rai sed substantial questions as to respondent's conpetence in
those areas. Accordingly, the Adm nistrator's re-exam nation
request was reasonable, and the |aw judge properly affirnmed the

emer gency order of suspension.®®

3 W find no merit to respondent's assertions in his notice
of appeal that the | aw judge | acked objectivity, that he
di scrim nated agai nst respondent because of his age, or that he
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ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirnmed;
3. The energency order suspending respondent’'s pilot certificate
pendi ng successful conpletion of a re-examnation is affirned,
and
4. The order suspending respondent's pilot certificate for 90

days is affirned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

(..continued)

i mproperly cut respondent off during the hearing. Al though the |aw
judge found it necessary, on nmany occasions, to explain to
respondent the purpose of various stages of the hearing and to
[imt respondent's presentation of extraneous, irrelevant, and
repetitious material, we find no error in the |law judge' s conduct

of the hearing. To the contrary, the record indicates that the | aw
j udge gave respondent a fair and inpartial hearing, and exhibited
extraordinary patience with respondent.

1 The record indicates that respondent has already
surrendered his certificate to the Admnistrator

At the Admnistrator's request, the |l aw judge stated that
i mposition of the 90-day suspension could be deferred until after
resol ution of the pending re-examnation request (assum ng
respondent successfully conpletes the re-examnation). W agree
that this arrangenent woul d be nost consistent with the underlying
pur poses of both orders.
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